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 What are the Employer Shared Responsibility Penalties?
 How do the Form 1094-C and Form 1095-C relate to the Penalties?
 What is an IRS Letter 226J?
 How should an employer respond to a Letter 226J?
 What are some errors that have caused an employer to receive a Letter 

226J?
 What is an IRS Notice 972CG?
 How should an employer respond to IRS Notice 972CG?
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 50 Full-Time Employees
 Penalties may apply if employer has at least 50 full-time employees (and 

equivalents) (“FTEs”) during prior year
 Full-time = at least 30 hours per week

 Across the controlled group
 Total employees across the controlled group (common ownership) to determine 

whether meet 50 FTE threshold
 Penalties apply by EIN

 If meet 50 FTE threshold across the controlled group, each EIN within the 
controlled group is liable for its own penalties
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 “Big Penalty”
 Fail to offer coverage to at least 95% of FTEs and their dependent children and at 

least one FTE enrolls in subsidized coverage on the health exchange
 Coverage does NOT have to be affordable or minimum value to avoid Big Penalty
 2019: $2,500 x (all FTEs – 30)  (annual)
 2020: $2,570 x (all FTEs – 30)  (annual)

 “Per FTE Penalty”
 Satisfy 95% requirement
 Penalty assessed for each FTE enrolled in subsidized exchange coverage who 

was not offered affordable, minimum value coverage
 2019: $3,750  (annual per FTE)
 2020: $3,860  (annual per FTE)

 Penalties are assessed for each month the failure occurs
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 Form 1094-C
 Transmittal form accompanying all the Forms 1095-C filed with the IRS 
 Identifies employer, total number of employees and FTEs, controlled group 

members
 One authoritative Form 1094-C per EIN

 States whether the employer offered coverage to at least 95% of FTEs and 
their dependents
 Part III, Column (a) – Minimum Essential Coverage Offer Indicator
 YES

 If state NO, then BIG PENALTY may apply for that month
 Example: No for December 2019. 400 FTEs.  One FTE had subsidized exchange 

coverage. 
 Big Penalty =  [$2,500 x (400 FTEs – 30)] x 1/12 = $77,083.33
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 Form 1095-C
 Provided to each FTE and filed with the IRS
 Identifies employer and states whether minimum value, affordable coverage was 

offered, its cost, and which months employee and dependents were enrolled in 
self-funded coverage

 Line 14 states whether minimum value coverage was offered 
 Line 16 states whether affordable coverage was offered and, if not, why the 

Per FTE Penalty should not apply. If Line 16 is blank, and FTE had subsidized 
exchange coverage, Per FTE Penalty will apply
 2A: Employee was not employed
 2B: Employee was not an FTE
 2C: Employee was enrolled
 2D: Employee was in a waiting period or initial measurement period
 2E: Multiemployer (union) employee
 2F, 2G, 2H: Affordable coverage was waived
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 IRS Letter 226J – Notice of 
Proposed Employer Shared 
Responsibility Payment 
(ESRP)

 States that you owe the Big 
Penalty and/or Per FTE 
Penalty

 Response due date
 30 days

 Respond that you agree 
with payment, that you 
partially agree, or that you 
disagree
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 This example is missing Line 16 codes (the 2 codes)
 No months highlighted = employees received PTC in all months
 Code 1H means No Offer of Coverage
 Need a Line 16 code to show why a penalty should not be assessed

 2A: Employee not employed during the month
 2B: Employee not an FTE
 2D: Employee in a waiting period or other limited non-assessment period
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 If the ESRP Summary Table shows coverage was not offered to 95% of FTEs 
for any month:
 Determine if coverage was actually offered to at least 95% of FTEs
 If so, determine what caused the error on the Form 1094-C
 Why was the Form 1094-C Part III, Column (a) – Minimum Essential Coverage 

Offer Indicator completed with a No for that month?
 What is being done to ensure that such error will not occur again?

 Determine if the 1095-C Line 14 and 16 codes on the Form 14765 are correct
 If not, determine why the incorrect codes were used on the Forms 1095-C
 What is being done to ensure that such error will not occur again?

 If they are correct, either the Big Penalty (if applicable) or the Per FTE Penalty 
will be assessed

16
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 If the ESRP Summary Table and Form 14765 (Line 14 and 16 codes) are 
correct, then ESRP penalties will need to be paid
 This is not usually the case – most employers have an ESRP compliance strategy

 Return the Form 14764 and payment by the due date
 Form 14764:  

 Complete the contact information
 Check the box “I consent to the assessment and collection of the proposed 

assessment of the ESRP in the amount of $x”
 Sign and date the form in the middle of the first page
 Indicate how payment is being made
 The optional Authorization section at the bottom of the first page and second page 

should not be completed.  Use Form 2848 instead 

17
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 Employers will agree or 
disagree with the proposed 
ESRP on Form 14764

 A separate signed 
supporting statement is 
used to explain why you 
actually disagree with the 
ESRP

18
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 If the ESRP Summary Table and/or Form 14765 (Line 14 and 16 codes) are 
incorrect, then additional written response is required

 Respond by the due date
 Form 14764  

 Complete the contact information
 Sign the form in the middle of the first page
 Check the box “I disagree with part or all of the proposed assessment of the ESRP”
 Check “No payment”
 The optional Authorization section at the bottom of the first page and second page 

should not be completed.  Use Form 2848 instead
 Form 14765 (if any Line 14 or 16 codes are incorrect)

 Insert correct Line 14 and 16 codes under each incorrect code
 Supporting statement

 Must be signed
 State how Form 1094-C and/or Form 1095-C need to be corrected, why the errors 

occurred, and why that will not occur again in the future

19
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 This Form 14765 example is missing Line 16 codes
 Code 1E means Minimum Value coverage was offered
 Need a Line 16 code to state it was affordable

 2F: W-2 safe harbor
 2G: Federal Poverty Line safe harbor
 2H: Rate of Pay safe harbor

20



© 2019 Haynes and Boone, LLP© 2019 Haynes and Boone, LLP

 IRS should send a Letter 227 after they have reviewed your response
 Letter 227-J  

 You agreed with ESRP.  ESRP will be assessed. Case closed. No response 
required.

 Letter 227-K 
 ESRP has been reduced to zero. Case closed. No response required.

 Letter 227-L  
 ESRP has been revised. The letter may include an updated Form 14765 (PTC 

Listing) and revised calculation table. You can agree or request a meeting with the 
manager and/or appeals.

 Letter 227-M 
 ESRP did not change. The letter may provide an updated Form 14765 (PTC 

Listing) and revised calculation table. You can agree or request a meeting with the 
manager and/or appeals.

 Letter 227-N 
 Shows the ESRP based on the Appeals review. After issuance of this letter, the 

case will be closed. No response is required.

21
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 Proposed ESRP of $164,000 for failure to offer coverage to at least 95% of 
FTEs in January 2016

 A correct Form 1094-C showing coverage was offered to at least 95% of 
FTEs in January was timely submitted to the IRS and correct Forms 1095-C 
showing offers of coverage for January were originally produced and 
distributed to employees   

 Subsequently, bad data transferred from Payroll Vendor to ACA Form Vendor 
that triggered the production of 47 replacement Forms 1095-C that left 
January blank.  The 47 incorrect Forms 1095-C caused the ACA Form Vendor 
to generate a new incorrect Form 1094-C that reported the 95% threshold had 
not been met for January 2016.  That incorrect Form 1094-C was then 
submitted to the IRS in April  

 The Company’s 2016 Form 1094-C should be revised by marking “Yes” in the 
“All 12 Months” row of Column (a) “Minimum Essential Coverage Indicator” 
and the proposed ESRP should not be assessed 

22
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 Proposed ESRP of $22,549,680 for (1) failure to offer coverage to at least 
95% of FTEs for January – October and (2) Per FTE Penalties for November 
and December

 ACA Form Vendor determined that a combination of incomplete system setup 
and bad data resulted in the failure to correctly complete the Form 1094-C, 
which should have shown offers of coverage to at least 95% of FTEs for all of 
2016.  When ACA Form Vendor fixed this underlying setup issue and bad 
data, it showed the Company passed the 95% threshold.  Upon discovery of 
this error, a corrected 2016 Form 1094-C was submitted to the IRS showing 
offers of coverage to at least 95% of FTEs for all of 2016  
 Note was corrected but still received Letter 226J

 ACA Form Vendor provided correct Line 16 codes; affordability safe harbor 
code was inadvertently not listed on the applicable 2016 Form 1095-C

 There should be no ESRP assessed on the Company for 2016
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 Proposed ESRP of $145,440 for failure to offer coverage to at least 95% of 
FTEs for October – December 2016.  Also, Form 14765 showed blank Line 
16 codes.

 Company initially responded to IRS with a statement that employees on the 
Form 14765 had waived coverage and the Forms were missing the correct 
code for waived coverage.  The IRS responded with a Letter 227M stating the 
ESRP had not been adjusted based on the information submitted.

 Form 1094-C was incorrectly completed for October – December.  The 
Payroll/ACA Form Vendor did not receive offer of coverage information for a 
group of employees in one state whose coverage was handled manually 
through the broker and was not recorded in the Payroll/ACA Form Vendor 
system.  The Payroll/ACA Vendor stated the missing Line 16 codes were left 
blank when the below 95% was generated on the Form 1094-C.  Ongoing 
monitoring required.

 No ESRP should be assessed.
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 Form 1094-C / Form 1095-C were filed after the due date (and extension)
 Penalties:

 $50 for each Form filed within 30 days after the due date; max of $536,000/year 
($187,500 for small businesses ($5mil or less gross receipts))

 $100 for each Form filed more than 30 days after the due date but by August 1; 
max of $1,609,000/year ($536,000 for small businesses)

 $260 for each Form filed after August 1; max of $3,218,500/year ($1,072,500 for 
small businesses)

 Similar to penalties for late Forms W-2

25
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 Respond in writing by the due date
 Company can agree and pay penalty
 Company can partially disagree or totally disagree and include a signed 

statement and supporting documents explaining why the penalty should not 
apply

 Good faith transition relief was provided for incorrect Forms, but not for late 
forms

 Company can make “reasonable cause” argument for why penalties should 
not be assessed
 Specific regulatory requirements for the reasonable cause statement

26
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 Proposed penalties of $108,850 for late Forms 1095-C submitted in April 
2018

 ACA Form Vendor attempted to file Forms in March through IRS AIR system.  
Due to a non-specific error, all the Forms 1095-C were rejected.  The cause of 
the error was identified and resolved and the ACA Form Vendor resubmitted 
the Forms in April

 IRS Publication provides that, if an acceptable replacement transmission is 
received within 60 days from the initial rejection date, the file will be treated as 
filed on the initial submission date.  Because the replacement transmission 
was received in April within 60 days from the original March submission, the 
IRS should not treat the Forms as late

 Alternatively, there was reasonable cause for the penalties to be waived 
because the failure to timely file was beyond the Company’s control and the 
Company acted in a responsible manner

27
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 Each EIN files its own Form 1094-C and accompanying Forms 1095-C
 Incorrect Forms 1094-C / 1095-C can lead to an IRS Letter 226J
 Review the Form 1094-C to ensure all YES in Part III, Column (a) – Minimum 

Essential Coverage Offer Indicator
 Spot-check the Forms 1095-C to ensure there are no blanks in Line 16

 If there are, ensure that is intentional and correct
 Do not sit on an IRS Letter 226J; there is a 30-day deadline

 Investigate with Payroll Vendor / ACA Form Vendor
 Identify corrections to Forms and corrections to process

 Always timely file Forms 1094-C and 1095-C
 Otherwise, except an IRS Notice 972CG
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