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= What are the Employer Shared Responsibility Penalties?

= How do the Form 1094-C and Form 1095-C relate to the Penalties?
= Whatis an IRS Letter 226J7?

= How should an employer respond to a Letter 226J7?

= What are some errors that have caused an employer to receive a Letter
226J7?

= What is an IRS Notice 972CG?
= How should an employer respond to IRS Notice 972CG?
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= 50 Full-Time Employees

= Penalties may apply if employer has at least 50 full-time employees (and
equivalents) (“FTES”) during prior year

= Full-time = at least 30 hours per week
= Across the controlled group

= Total employees across the controlled group (common ownership) to determine
whether meet 50 FTE threshold

= Penalties apply by EIN

= |If meet 50 FTE threshold across the controlled group, each EIN within the
controlled group is liable for its own penalties
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Parent Company and Subsidiary A
cause Parent Company, Subsidiary B,
LLC 1 and LLC 2 to be aggregated * PARENT COMPANY! OTHER CO.
together for ALE status determination 60 Employees 10 Employees
because of this ownership structure,
but Subsidiary A is not an ALEM itself

because it has no employees. '
the other entities

SUBSIDIARY A SUBSIDIARY B | [ty
O Employees 35 Employees to be considered

an ALE/ALEM on
its own.

Other Co. is not
closely related to

LLC 1 LLC 2
400 Employees 700 Employees
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PRINCIPAL

PRINCIPAL

p.

33%

PRINCIPAL

COMPANY A

200 Employees
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LLC 1
20 Employees

80% 20%

COMPANY B
300 Employees

LLC 1 /s not closely related to the
other entities and is too small to
be considered
an ALE/ALEM
on its own.

p.

COMPANY C
40 Employees

Principals 1, 2, and

3 cause Company

A, B, and C to be
aggregated together
for ALE status
determination
because of this
ownership structure,
but they are not
ALEMSs themselves.




= “Big Penalty”
= Fail to offer coverage to at least 95% of FTEs and their dependent children and at
least one FTE enrolls in subsidized coverage on the health exchange
= Coverage does NOT have to be affordable or minimum value to avoid Big Penalty
= 2019: $2,500 x (all FTEs — 30) (annual)
= 2020: $2,570 x (all FTEs — 30) (annual)

= “Per FTE Penalty”

= Satisfy 95% requirement

= Penalty assessed for each FTE enrolled in subsidized exchange coverage who
was not offered affordable, minimum value coverage

= 2019: $3,750 (annual per FTE)
= 2020: $3,860 (annual per FTE)
= Penalties are assessed for each month the failure occurs
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= Form 1094-C

= Transmittal form accompanying all the Forms 1095-C filed with the IRS

= |dentifies employer, total number of employees and FTESs, controlled group
members

= One authoritative Form 1094-C per EIN

= States whether the employer offered coverage to at least 95% of FTEs and
their dependents
= Part lll, Column (a) — Minimum Essential Coverage Offer Indicator
= YES

= |f state NO, then BIG PENALTY may apply for that month

=  Example: No for December 2019. 400 FTEs. One FTE had subsidized exchange
coverage.

= Big Penalty = [$2,500 x (400 FTEs — 30)] x 1/12 = $77,083.33
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= Form 1095-C

= Provided to each FTE and filed with the IRS

= |dentifies employer and states whether minimum value, affordable coverage was
offered, its cost, and which months employee and dependents were enrolled in
self-funded coverage

» Line 14 states whether minimum value coverage was offered

= Line 16 states whether affordable coverage was offered and, if not, why the

Per FTE Penalty should not apply. If Line 16 is blank, and FTE had subsidized
exchange coverage, Per FTE Penalty will apply

= 2A: Employee was not employed

= 2B: Employee was not an FTE

= 2C: Employee was enrolled

= 2D: Employee was in a waiting period or initial measurement period

= 2E: Multiemployer (union) employee

= 2F, 2G, 2H: Affordable coverage was waived
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L0011
[ ]vop

-~ 1095-C Employer-Provided Health Insurance Offer and Coverage OME No. 1545 2251
Degariment of the Treasury ¥ Do not attach to your tax return. Keep for your records. l:‘ CORRECTED 2@ 1 8
Interral Fevenis Service = Go to www.irs.gov/Form 1095C for instructions and the latest information.

Employee Applicable Large Employer Member (Employer)
1 Hame of employee (first name, middle initial, lzat name) 2 Social security numbar (S5N) T Name of employer 8 Employer identifcation number (EIN}
3 Street address (noluding apartmant no.) 8 Strest address including room or suite no ) 10 Contact telephone numbss
4 City or town 5 State or provincs 6 Country and ZIP or foreign postal code | 19 Gity or town 12 State ar provines 13 Country and JIP or foraign postal code

m Employee Offer of Coverage

Plan Start Month (enter 2-digit number):

£l 4 Lid

14 Ofer of
Ca\rera?e {enter
recuined code)

16 Employes
Required
Contribution (see
' jons!

16 Section 4980H
Safe Harbor and
Oiher Helief jenter
code, if apphcable)

If Employer provided self-insured coverage, check the box and enter the information for each individual enrolled in coverage, including the employee. D

(a) Name of coverad individual(s) (b) SSM or other TIN | () DOB (il S5M of othes| [d) Covered fe) Manths of Coverage

First nama, rmiddls inital, last narmes TIN & not available)  |all 12monthsf Jan | Fab | Mar | Apr | May | June | July | Aug | Sept | Oct | Nov | Dec
} O |\O0|00o|0o/ooooo
. O |O|0|0jg|o|oo|oo|o|o|o
. O |Ojo|o|o|o|ojo|o|o|o|o|o
- O |Ojoojo|oQogio|Q|o|d
. O |\O0|00o|0oooooo
” O ({Ooodojo|oojd|ojo|d

For Privacy Act and Paperwork Reduction Act Notice, see saparate instructions.
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= |RS Letter 226J — Notice of
Proposed Employer Shared
Responsibility Payment
(ESRP)

= States that you owe the Big
Penalty and/or Per FTE
Penalty

= Response due date
= 30 days

= Respond that you agree
with payment, that you
partially agree, or that you
disagree
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Tax year:
YYYY
Employer ID number:
sRARERa
Person to contact:
Contact Name
Employee ID number:
Taxpayer Name e
T*j‘xpﬂyﬂi Addl—ess Contact telephone number:
City, ST Zip code (i)
Contact e-fax number:
(B8%) sER-gERE
Response date:
03/05/2018

Department of the Date:
Treasury Internal Revenue 02/13/2018
I Service

Dear Taxpayer:
We have made a preliminary calculation of the Employer Shared Responsibility Payment (ESRP) that you owe
Proposed ESRP $0.00

Our records show that you filed one or more Forms 1095-C, Employer-Provided Health Insurance Offer and
Coverage, and one or more Forms 1094-C, Transmittal of Employer-Provided Health Insurance Offer and
Coverage Information Returns, with the IRS. Our records also show that for one or more months of the year at
least one of the full-time employees you identified on Form1095-C was allowed the premium tax credit (PTC)
on his or her individual incomé tax return filed with the IRS. Based on this information, we are proposing that
you owe an ESRP for one or more months of the year.

You generally owe an ESRP for a month if either:
* You did not offer minimum essential coverage (MEC) to at least 100% of your full-time employees (and
their dependents) and at least one ot your full-time employees was certitied as being allowed the PTC; or
* You offered MEC fo at least 100% of your full-time employees (and their dependents), but at least one of
your full-time employees was certified as being allowed the PTC (because the coverage was unaffordable or
did not provide minimum value, or the full-time employee was not offered coverage).

This letter certifies, under Section 1411 of the Affordable Care Act, that for at least one month in the year, one
or more of your full-time employees was enrolled in a qualified health plan for which a PTC was allowed.
Based on this certification and information contained in our records, we are proposing that you owe an ESRP

of $0.00.

What you must do

Review this letter carefully. Tt explains the proposed ESRP and what you should do if you agree or disagree
with this proposal. You must tell us whether you agree or disagree with the proposed ESRP by the Response
date on the first page of this letter.

The following items are included:

* An explanation of the employer shared responsibility provisions in Internal Revenue Code (IRC)
Scction 4980H, which are the basis for the ESRP. See About the ESRP;

+ An ESRP Summary Table itemizing your proposed ESRP by month;

Letter 226-J (Rev. 1-2018)
Catalog Number 67905G
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Information Reported to IRS

ESRP Summary Table

a. Form 1094-C, |, yorm 1094-C,| . Allocated d. Count of e _c_b:::';;' f
PartIIL, Col (2) | pap¢ 11, Col (b) | reduction of | assessable full- asses O .
Minimum —_— " . ) full-time f. Applicable | g. Monthly
Month egsential cov Full-time full-time time emplayees employees with | IRC Section ESRP
’ E“:Tn m :l(‘netrage employee count | employee count | with a PTC for a PTC f;n‘ 498 llli o ‘d‘l:ll.l}lll'll
oltered (oo | for ALE | for IRC Section| IRC Section | o ¢ provision
[70% or 95%] member 4980H(a) 4980H(a) 49.80H(b)
] _| 4 oy
January [Yes /No] [xxxxx] [xxxxx] [xxxxx] [xxxxx] [:9) :([]) S((l:l ; Jj $0
February | [Yes/No] [xxxxx] [xxxxx] [xxxxx] [xxxxx] I [:99 g{())}] I]((::;]’ $0
March [Yes /No] [XXXXX] [xxxxx] [xxxxx] [XxxxX] [jg 5811-11((]2; |II 50
c ;
April [Yes / Noj [XXXXX] [XXXXX] [xxxxx] [xxxxX] [jg) :3[]:[]((; ; J’f $0
May [Yes /No] [xxxxx] [xxxxx] [xxxxx] [xxxxx] [jt)gsgl]-l]((ligl *
June [Yes / Noj [xxxxx] [xxxxx] [xxxxx] [xxxxx] [299 88311 II((E;]
July [Yes /NoJ [xa00x] [ [xxxxx] [xxxxx] [23 33{1 [I((E; |:
c ;
August [Yes / Noj [xxxxx] [xxxxX] [xxxxx] [xxxxx] [jt)) :{[])[]-—[]((1;: ; Jj
September| [Yes/No] [xaxx] [xxxxx] [xxxxx] [xxxxx] [jgg{())}]—ll((g]f
-_ " . ; [4980H(a) /
October [Yes /No] [xxxxx] [xxxxx] [xxxxx] [xxxxx] 4980H(b)]
November| [Yes/No] [xxxx] [oxx | [oox] [ 3] [299 88311 II((I?;]
[} {
December| [Yes/No] [xxxxx] [cxxx] [xxxxx] [xxxxx] [jt)) :83((:: ; JI
. Total Proposed
ESRP




ESRP Summary Table
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Information Reported to IRS
Month a. b. c. d. €. f. £
Form 1084-C, Pan| Form 1094-C, Allocated Coum of Count of Applicable | Monthly ESRP
HI. Col (a) Pant I, Col (b) |reduction of full-|assessable full] assessable full-| 1RC Section amount
time employee time time employees|  4980H
Minimum cssential Full-time count for IRC | employces |witha PTC for| provision
coverage offer | employee count Section witha PTC | [RC Scclion
indicator uffered 10] for ALE member 4980H (a) for IRC 4980H(b)
at least 95% Section
4980H(a)
January  No ) 126 0 4980HG) | 8 17.280.00
February No 128 30 | 49R0H((a) S 17,640.00
March No 129 0 1 A980H@) | $ 17.820.00
April No 132 30 Iy 4980H(a) | 8 18.360.00
My Yes 128 30 - I 4980H(b) $ 270.00
June Yes 127 30 - I 4980H(b) % 270.00
July Yes 126 K] - b
August Yes 131 30 - $
September Yes 135 30 - $
|October Yoes 138 M $ -
November Yes 139 30 . $
December Yes 139 0 - 5
Total Proposed ESRP S 71.640.00




Fcﬂ'n 14765 Department of e Treasury - ntemal Revenue Senvice
{Apnl 2017) EITIPlCIyEE Premium Tax Credit {PTC} LiStiI’lg
ANy morth not righlight=d 15 @ Manth Mat the employes recalved a FTC and no Safe Narbor or ofher reler fom the ESRP was applcadis. The employes |5 2n 3ssessabie fUl-ime
empiayee for that monm.
Emgiayer name Empioyer 1D rumider Tax year
All 12 months
Empio: Kams oy i Aadtona
ot T i I Fat nar Apr Iy 2n Ju Aug ] o [ Dec | Intormation
: N ol m:-:-cﬁu}?: Ammched
J—
O
O
O
O
O
O
O
O
O
O
Cataiog Mumber SISV WIS oy Forn 14765 4-2017)
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This example is missing Line 16 codes (the 2 codes)
No months highlighted = employees received PTC in all months
Code 1H means No Offer of Coverage

Need a Line 16 code to show why a penalty should not be assessed
= 2A: Employee not employed during the month
= 2B: Employee not an FTE

= 2D: Employee in a waiting period or other limited non-assessment period
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= |f the ESRP Summary Table shows coverage was not offered to 95% of FTEs
for any month:
= Determine if coverage was actually offered to at least 95% of FTEs
= |f so, determine what caused the error on the Form 1094-C

= Why was the Form 1094-C Part Ill, Column (a) — Minimum Essential Coverage
Offer Indicator completed with a No for that month?

= What is being done to ensure that such error will not occur again?
= Determine if the 1095-C Line 14 and 16 codes on the Form 14765 are correct

= |f not, determine why the incorrect codes were used on the Forms 1095-C

= What is being done to ensure that such error will not occur again?

= |f they are correct, either the Big Penalty (if applicable) or the Per FTE Penalty
will be assessed
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= |f the ESRP Summary Table and Form 14765 (Line 14 and 16 codes) are
correct, then ESRP penalties will need to be paid

= This is not usually the case — most employers have an ESRP compliance strategy
= Return the Form 14764 and payment by the due date

= Form 14764:

= Complete the contact information

= Check the box “I consent to the assessment and collection of the proposed
assessment of the ESRP in the amount of $x”

= Sign and date the form in the middle of the first page

= Indicate how payment is being made

= The optional Authorization section at the bottom of the first page and second page
should not be completed. Use Form 2848 instead
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5 1 4?64 Degariment of the Treasury - inlemal Revenue Servos
orm

{April 201T) ESRP RESPOI'ISE

Complete both sides of fhis form and retun it to the address balow so that we receive it by | An envelope has baen

= Employers will agree or
disagree with the PropoSed e e P et e s remmen

Internal Revenue Service

ESRP on Form 14764 B i e
S SR

ide Your Contact Information \

= A separate signed ==
supporting statement is Ko o canged our ass, ks e changes bl
used to explain why you
actually disagree with the
ESRP Primary telephone number

Tﬂar}’ telephons numibsr Bast time bo call /

Indicate Your Agreement or Disagreement

Best time o call

Agreement with proposad assessment
‘ [ 1 consent to the assessment and collection of the of the proposed assessment of the ESRP in the amount of [50.00]

ﬁ\aiur\a Date

Print name and fitle of the person who signed above

P isagreement with prop BEEESSMEN
‘D | disagree with part or all of the proposed assessment of the ESRP

Indicate Your Payment Option [check all that apply)

[ Fun payment using EFTPS on
[ Pariial payment using EFTPS on
[ Enclosed full payment of §

[0 Enclosed partial paymant of 5

I (] o peyment

hd nesboone « Write your employer ID numbear , the tax year and ESRP on your payment and any comespondencs.
y « Make your check or money order payable to the United States Treasury.

© 2019 Haynes and Boone, LLP Calaiog Number 680612 www irs.gov Form 14T64 (42017



= |f the ESRP Summary Table and/or Form 14765 (Line 14 and 16 codes) are
incorrect, then additional written response is required

= Respond by the due date

= Form 14764

= Complete the contact information

= Sign the form in the middle of the first page

= Check the box “I disagree with part or all of the proposed assessment of the ESRP”
= Check “No payment”

= The optional Authorization section at the bottom of the first page and second page
should not be completed. Use Form 2848 instead

= Form 14765 (if any Line 14 or 16 codes are incorrect)
= Insert correct Line 14 and 16 codes under each incorrect code
= Supporting statement

= Must be signed

= State how Form 1094-C and/or Form 1095-C need to be corrected, why the errors
occurred, and why that will not occur again in the future
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m
Indicator Codes
(Form 1085-C, dan Fob Kar Apr May Jun Jul Aug Sep Oet Mo Cec
lina 14 and 16

First row - as filed 1E/ 1E/ 1Er 1E/ 18/ 1E/ 1E/ 1E/ NOPTC NOPTC NOPETC NOPTS

| corrections II E/2F 1E/2F 1E/2F 1E/2F 1E/2F 1E/2F 1E/2F 1E/2F

= This Form 14765 example is missing Line 16 codes
= Code 1E means Minimum Value coverage was offered

= Need a Line 16 code to state it was affordable

= 2F: W-2 safe harbor
= 2G: Federal Poverty Line safe harbor
= 2H: Rate of Pay safe harbor
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= |RS should send a Letter 227 after they have reviewed your response

= Letter 227-J

= You agreed with ESRP. ESRP will be assessed. Case closed. No response
required.

| etter 227-K

= ESRP has been reduced to zero. Case closed. No response required.
= Letter 227-L

= ESRP has been revised. The letter may include an updated Form 14765 (PTC
Listing) and revised calculation table. You can agree or request a meeting with the
manager and/or appeals.

= | etter 227-M

= ESRP did not change. The letter may provide an updated Form 14765 (PTC
Listing) and revised calculation table. You can agree or request a meeting with the
manager and/or appeals.

= Letter 227-N

= Shows the ESRP based on the Appeals review. After issuance of this letter, the
case will be closed. No response is required.
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= Proposed ESRP of $164,000 for failure to offer coverage to at least 95% of
FTEs in January 2016

= Acorrect Form 1094-C showing coverage was offered to at least 95% of
FTEs in January was timely submitted to the IRS and correct Forms 1095-C
showing offers of coverage for January were originally produced and
distributed to employees

=  Subsequently, bad data transferred from Payroll Vendor to ACA Form Vendor
that triggered the production of 47 replacement Forms 1095-C that left
January blank. The 47 incorrect Forms 1095-C caused the ACA Form Vendor
to generate a new incorrect Form 1094-C that reported the 95% threshold had
not been met for January 2016. That incorrect Form 1094-C was then
submitted to the IRS in April

= The Company’s 2016 Form 1094-C should be revised by marking “Yes” in the
“All 12 Months” row of Column (a) “Minimum Essential Coverage Indicator”
and the proposed ESRP should not be assessed

haynesboone
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= Proposed ESRP of $22,549,680 for (1) failure to offer coverage to at least
95% of FTEs for January — October and (2) Per FTE Penalties for November
and December

= ACA Form Vendor determined that a combination of incomplete system setup
and bad data resulted in the failure to correctly complete the Form 1094-C,
which should have shown offers of coverage to at least 95% of FTEs for all of
2016. When ACA Form Vendor fixed this underlying setup issue and bad
data, it showed the Company passed the 95% threshold. Upon discovery of
this error, a corrected 2016 Form 1094-C was submitted to the IRS showing
offers of coverage to at least 95% of FTEs for all of 2016

= Note was corrected but still received Letter 226J

= ACA Form Vendor provided correct Line 16 codes; affordability safe harbor
code was inadvertently not listed on the applicable 2016 Form 1095-C

= There should be no ESRP assessed on the Company for 2016

haynesboone

© 2019 Haynes and Boone, LLP



= Proposed ESRP of $145,440 for failure to offer coverage to at least 95% of
FTEs for October — December 2016. Also, Form 14765 showed blank Line
16 codes.

= Company initially responded to IRS with a statement that employees on the
Form 14765 had waived coverage and the Forms were missing the correct
code for waived coverage. The IRS responded with a Letter 227M stating the
ESRP had not been adjusted based on the information submitted.

= Form 1094-C was incorrectly completed for October — December. The
Payroll/ACA Form Vendor did not receive offer of coverage information for a
group of employees in one state whose coverage was handled manually
through the broker and was not recorded in the Payroll/ACA Form Vendor
system. The Payroll/ACA Vendor stated the missing Line 16 codes were left
blank when the below 95% was generated on the Form 1094-C. Ongoing
monitoring required.

= No ESRP should be assessed.

haynesboone
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= Form 1094-C / Form 1095-C were filed after the due date (and extension)
= Penalties:

= $50 for each Form filed within 30 days after the due date; max of $536,000/year
($187,500 for small businesses ($5mil or less gross receipts))

= $100 for each Form filed more than 30 days after the due date but by August 1;
max of $1,609,000/year ($536,000 for small businesses)

= $260 for each Form filed after August 1; max of $3,218,500/year ($1,072,500 for
small businesses)

= Similar to penalties for late Forms W-2

haynesboone
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= Respond in writing by the due date
= Company can agree and pay penalty

= Company can partially disagree or totally disagree and include a signed
statement and supporting documents explaining why the penalty should not

apply
= Good faith transition relief was provided for incorrect Forms, but not for late
forms

= Company can make “reasonable cause” argument for why penalties should
not be assessed

= Specific regulatory requirements for the reasonable cause statement

haynesboone
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= Proposed penalties of $108,850 for late Forms 1095-C submitted in April
2018

= ACA Form Vendor attempted to file Forms in March through IRS AIR system.
Due to a non-specific error, all the Forms 1095-C were rejected. The cause of
the error was identified and resolved and the ACA Form Vendor resubmitted
the Forms in April

= |RS Publication provides that, if an acceptable replacement transmission is
received within 60 days from the initial rejection date, the file will be treated as
filed on the initial submission date. Because the replacement transmission
was received in April within 60 days from the original March submission, the
IRS should not treat the Forms as late

= Alternatively, there was reasonable cause for the penalties to be waived
because the failure to timely file was beyond the Company’s control and the
Company acted in a responsible manner

haynesboone
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= Each EIN files its own Form 1094-C and accompanying Forms 1095-C
= |ncorrect Forms 1094-C / 1095-C can lead to an IRS Letter 226J

= Review the Form 1094-C to ensure all YES in Part lll, Column (a) — Minimum
Essential Coverage Offer Indicator

= Spot-check the Forms 1095-C to ensure there are no blanks in Line 16

= If there are, ensure that is intentional and correct
= Do not sit on an IRS Letter 226J; there is a 30-day deadline

= Investigate with Payroll Vendor / ACA Form Vendor
= |dentify corrections to Forms and corrections to process

= Always timely file Forms 1094-C and 1095-C
= Otherwise, except an IRS Notice 972CG
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